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Although the doctrine of judicial supremacy was not established without dispute, it is now a settled principle! of the American 
system of constitutional law that the courts have inherent authority to determine whether statutes enacted by Congress or a 
state legislature transcend the limits imposed by the Federal and State Constitutions and to determine whether such laws are 


or are not constitutional. 


Courts, above all else, have a duty to uphold the Constitution,’ and where a statute is in fact unconstitutional, the court's duty 


is to declare it invalid,* no matter how desirable or beneficial its purposes might be.” Likewise, when an Act of Congress is 
alleged to conflict with the Federal Constitution, it is emphatically the province and duty of the judicial department to say what 


the law is; that duty will sometimes involve the resolution of litigation challenging the constitutional authority of one of the 


three branches, but courts cannot avoid their responsibility merely because the issues have political implications.° 
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Observation: 


The goal of constitutional adjudication is a simple one: it is to hold the true balance between what the Constitution puts beyond 


the reach of the democratic process and that which it does not.’ 





The constitutionality of a statute or ordinance is a question of law.® There is a strong presumption that constitutional claims 
are judicially reviewable in some forum.” It is within the special province and duty of the courts!” to say what the law is!! 
and to determine whether a statute or ordinance!” is constitutional, and no express constitutional authority for such action is 
necessary. !* It is a necessary consequence of our system of government. j Clearly, the assent of the executive branch to a bill 
which contains a provision contrary to the Constitution does not shield it from judicial review. 1a 

A court applies its independent judgment in determining whether a statute violates the constitution. !° Extrinsic facts are not 


needed to determine whether a statute is unconstitutional on its face.!’ When assessing a challenge to the constitutionality of 
legislation, a court's duty is to determine whether the General Assembly has complied with the constitution; if constitutional 


requirements are met, the wisdom of the legislation is a question for the General Assembly. ta 


Where state constitutions contain no specific provisions confining, limiting, and making subject to restrictions and 
qualifications, the power of the courts to declare statutes unconstitutional, the judicial power is essentially unlimited, but a court, 
having no general supervision!’ or general veto power over legislation, may not legitimately void a law merely because it does 
not like it or regards it as impracticable.” A court's function, when the constitutionality of a statute is put at issue, is limited 


to a determination of the validity or invalidity of the legislative provision.” l 


Observation: 


Although a state court may apply a standard of review more stringent than the federal "rational basis" test as a matter of state 
law under the state's equivalent to the equal protection or due process clauses of the 14th Amendment, when a state court reviews 


state legislation challenged as violative of the 14th Amendment, it is not free to impose greater restrictions as a matter of federal 


constitutional law than the United States Supreme Court has imposed.” 
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States, by their constitutions and statutes, can restrict the power of particular state courts to declare statutes invalid as violative 
of the Federal Constitution, so long as a reasonable opportunity exists somewhere in the state system to raise the federal 


constitutional issues.2° 


CUMULATIVE SUPPLEMENT 
Cases: 


A facial challenge to a statute is purely a question of law because the violation, if any, occurs at the point of enactment by virtue 
of the Legislative Assembly enacting a law prohibited by the constitution; a violation that occurs at the time of enactment does 
not depend on any facts or circumstances arising later. Sorum v. State, 2020 ND 175, 947 N.W.2d 382 (N.D. 2020). 
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Judicial power to determine the constitutionality of state legislation may be subject to procedural limitations, as where a statute 
requires that a state's attorney general be served! and given an opportunity to be heard in a declaratory judgment proceeding 
in which a statute, ordinance, or franchise is alleged to be unconstitutional.” Such a requirement is considered jurisdictional in 
some states,” but not in others.’ In this regard, some states require service on the attorney general only in declaratory judgment 
actions.” In any event, the object of the requirement is to assure a fully adversary and complete adjudication of the constitutional 


issue,° and to protect the state and citizens should the parties be indifferent to the outcome of the litigation.’ 


Ifa rule of practice so requires, a court may also refuse to consider a party's constitutional challenge to a statute where the party 
has failed to strictly comply with a rule of practice requiring that parties presenting constitutional challenges to statutes must 
file and serve separate written notices thereof with the state supreme court clerk at the time of filing such parties' briefs, even 


though the party did file the required notice at the time the party submitted a reply brief.® 


The jurisdiction of certain courts to hear certain types of cases may also be limited by properly enacted statutes, so long as some 
type of remedy is provided and so long as the remedy that is provided is adequate. Thus, when confronted with what appears 
to be a constitutional claim, a tribunal must first determine for itself that it has judicial authority to decide it. As an example, 
a state has discretion to channel appeals challenging the constitutionality of a tax statute to administrative processes and a tax 
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court so long as those remedies are adequate, since the Federal Constitution does not require all state courts to hear federal 


constitutional challenges to the imposition of a state tax.” 


Where Congress intends to preclude judicial review of constitutional claims, its intent to do so must be clear!” to avoid the 


serious constitutional question that would arise if a federal statute were construed to deny any judicial forum for a colorable 


constitutional claim. !! Also, rules of practice limiting judicial determination of constitutional issues which, although weighty, 


fall short of the status of principles ordained by the Constitution, may be made subject to exceptions where there are weighty 


countervailing policies. ! Rules of practice limiting judicial determination of constitutional issues will not be applied where 


their application would itself have an inhibitory effect on freedom of speech. ta 
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Individuals are not empowered to determine whether the law is constitutional; that duty belongs to the judiciary. ! 


From the very nature of the American system of government with constitutions prescribing the jurisdiction and powers of each 
of the three branches of government, it has devolved on the judiciary to determine whether the acts of the other two departments 


are in harmony with the fundamental law.” All the departments of the government are unquestionably entitled and compelled 
to judge of the constitution for themselves; but, in doing so, they act under the obligations imposed in the instrument, and in 
the order of time pointed out by it. When the judiciary has once spoken, if the acts of the other two departments are held to be 


unauthorized, or in violation of the constitution or the vested rights of the citizen, they cease to be operative or binding. Thus, 


the final responsibility of passing upon the constitutionality of a statute rests upon the courts. 


The right to declare an act unconstitutional is purely a judicial power and cannot be exercised by the officers of the executive 
department under the guise of the observance of their oath of office to support the constitution. The oath of office "to obey the 
Constitution" means to obey the constitution, not as the officer decides, but as judicially determined, for every law found on 


the statute books is presumptively constitutional until declared otherwise by the court.” Thus, except in carefully circumscribed 


6 


situations authorized by state law or court decisions,” an officer of the executive department of the government has no right or 


power to declare an act of the legislature to be unconstitutional or to raise the question of its constitutionality without showing 
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that such executive officer will be injured in person, property, or rights by its enforcement.’ Also, a legislative declaration that 


essentially states a given enactment is constitutional is not binding on the courts.® 
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Where the issue is whether particular legislation conforms with, or contravenes, a state constitution, ordinarily all courts within 
the state have the power and duty to determine the matter, ! but the court of last resort of the state is the final arbiter.” The 
state supreme court is the final arbiter of the state constitution? and may interpret state constitutional provisions more broadly 
than corresponding provisions of the Federal Constitution.“ Only a court of competent jurisdiction has the power of judicial 
review and the solemn responsibility to strike down a statute that runs afoul of either the Federal or State Constitution.’ The 
federal courts, as a general rule, are inclined to refrain from passing upon the conformity of legislation with a state constitution® 
since they are usually concerned only with whether state legislation offends the Federal Constitution.’ Acts of state governors, 


however, are reviewable in the lower federal courts, as well as in the United States Supreme Court.® 





Observation: 


Striking down an Act of Congress is the gravest and most delicate duty that the Supreme Court is called on to perform, and it 


does not do so lightly.’ 
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In the United States, federal constitutional issues can be litigated not only in the federal courts but also in the state courts. i 
In fact, state judges have a separate duty to respect and adjudicate claims where they are based on federal constitutional 


rights said to be protected from state impingement, !! and an argument that a state's supreme court will not adequately 
safeguard federal constitutional rights has been squarely rejected by the United States Supreme Court. 12 State courts have the 


solemn responsibility equally with the federal courts to safeguard constitutional rights. 13 Moreover, state courts, equally and 
concurrently with the federal courts, bear the duty and obligation to enforce and protect every right granted and secured by the 
Constitution of the United States. 1^ It is the duty of the state courts as much as of the federal courts, when the question of the 
validity of a state statute is necessarily involved as being in alleged violation of any provision of the Federal Constitution, to 
decide that question and to hold the law void if it violates that instrument. 15 Of course, the United States Supreme Court is the 


authoritative and final arbiter of the interpretation and scope of federal constitutional provisions. 1 
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Since a constitution must be obeyed by the judiciary as well as the other departments of government, and the judges are sworn 
to support its provisions, ! courts are not at liberty to overlook or disregard its commands,” or countenance evasions thereof.’ 
It is their duty in authorized proceedings to give effect to the existing constitution* and to obey all constitutional provisions, 
irrespective of their opinion as to the wisdom? or desirability of such provisions, and irrespective of the consequences.° Thus, it 
is said that the courts should be,’ and are, alert to enforce the provisions of the constitution and guard against their infringement 


by legislative fiat or otherwise.® 


If a statute violates a mandatory provision of the constitution, the court is required to declare such an act unconstitutional 


and void.” The duty of a court in a proper case to declare a law unconstitutional cannot be declined and must be performed 
in accordance with the deliberate judgment of the tribunal before which the validity of the enactment is directly drawn into 


question. ” 


Once it is determined that a statute encroaches on constitutional limitations, the judicial department must not hesitate in 
condemning it. ti Thus, there rests upon the courts the affirmative duty of refusing to sustain that which by the constitution has 
been declared repugnant to public policy, 12 and of supporting, protecting, and defending the constitution by giving effect to the 
provisions of the constitution, even if in so doing a statute is held to be inoperative. 1? This duty of the courts to maintain the 


constitution as the fundamental law of the state cannot be evaded. !4 
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The exercise of the right and power of judicial tribunals to declare whether enactments of the legislature exceed constitutional 
limitations and are invalid is one of the highest functions and authorities of the courts.! It involves a grave responsibility” and 


a solemn duty,” and is at all times a matter of much delicacy.“ By way of contrast, however, courts also have a solemn duty 
to avoid passing upon the constitutionality of any law unless compelled to do so by an issue being squarely presented to and 


confronting the court in a particular case.” Thus, courts should endeavor to implement the legislative intent of statutes and 


should avoid constitutional issues wherever possible.° 


CUMULATIVE SUPPLEMENT 
Cases: 


Once the legislative branch has exercised its authority to enact a statute, whether through legislative referendum or a bill signed 
by the Governor, it is within the courts inherent power to interpret the constitutionality of that statute when called upon to do 
so. Driscoll v. Stapleton, 2020 MT 247, 473 P.3d 386 (Mont. 2020). 
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A court's adherence to the principle that Acts of Congress are presumptively constitutional is guided by the 
court's understanding that when it is required to pass on the constitutionality of an Act of Congress, the 
court assumes the gravest and most delicate duty it is called on to perform. U.S. ex rel. Madden v. General 
Dynamics Corp., 4 F.3d 827, 26 Fed. R. Serv. 3d 1401 (9th Cir. 1993). 

2 Kennedy v. Mendoza-Martinez, 372 U.S. 144, 83 S. Ct. 554, 9 L. Ed. 2d 644 (1963); U.S. v. Raines, 362 
US. 17, 80 S. Ct. 519, 4 L. Ed. 2d 524 (1960). 





3 McCray v. U.S., 195 U.S. 27, 24 S. Ct. 769, 49 L. Ed. 78 (1904). 
4 U.S. v. Raines, 362 U.S. 17, 80 S. Ct. 519, 4 L. Ed. 2d 524 (1960). 
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The courts exercise the power to declare legislation unconstitutional with great restraint.' The courts invariably give the most 


careful consideration to questions involving the interpretation and application of the constitution? and approach constitutional 


a 5 


questions with great deliberation,” exercising their power in this respect with the greatest possible caution“ and even reluctance. 


The court's power to declare a statute or ordinance unconstitutional is tempered by the court's respect for the legislative process. 
Courts rule against the constitutionality ofa statute only as a last resort,” when the legislation under review is in palpable conflict 


with some plain provision of the constitution.® 


When a federal court is asked to answer a constitutional question, the basic tenets of judicial restraint and separation of powers 


call upon it first to consider alternative grounds for resolution.” A long-standing, widespread practice is not, as such, immune 
from constitutional scrutiny, but neither is it to be lightly brushed aside, and this is particularly so when the constitutional 
standard is as amorphous as the word "reasonable" and when customary and contemporary norms necessarily play a large role 


in the constitutional analysis. 10 At the same time, there is no valid reason why a court, if it has jurisdiction of a constitutional 


question, should refuse to decide the question merely because it has some discretion in the matter whether to do so or not.!! 
Furthermore, a court will not hesitate to decide the constitutionality of a statute where all other avenues of relief available to 


a party to the action are, at most, speculative. e 
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Observation: 


Although the political process may serve as a corrective tool for legislative excesses, the court will not approve patently 


unconstitutional legislation merely because the political process could correct it 





CUMULATIVE SUPPLEMENT 
Cases: 


Warnings against premature adjudication of constitutional questions bear heightened attention when a federal court is asked to 
invalidate a State's law. McKesson v. Doe, 141 S. Ct. 48 (2020). 
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rel. Sathre v. Board of University and School Lands of North Dakota, 65 N.D. 687, 262 N.W. 60 (1935). 

4 Dutkiewicz v. Dutkiewicz, 289 Conn. 362, 957 A.2d 821 (2008). 


A court must proceed cautiously in making an Eighth Amendment constitutional judgment because, unless 
the court subsequently reverses it, a decision that a given punishment is impermissible under the Eighth 
Amendment cannot be reversed, short of a constitutional amendment and thus a revision cannot be made in 
light of further experience. Rhodes v. Chapman, 452 U.S. 337, 101 S. Ct. 2392, 69 L. Ed. 2d 59 (1981). 

3 U.S. v. Butler, 297 U.S. 1, 56 S. Ct. 312, 80 L. Ed. 477, 102 A.L.R. 914 (1936); State v. Elder, 382 So. 
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Unsettled constitutional questions should be decided only as a last resort. El Dia, Inc. v. Hernandez Colon, 
963 F.2d 488 (1st Cir. 1992). 

8 State v. Watkins, 676 So. 2d 247 (Miss. 1996). 
Principles of judicial restraint dictated that the judiciary decline to decide whether the governor's exercise 
of line-item veto power, after a special session was adjourned sine die, on appropriations to the legislature 
for its biennial budget violated the separation-of-powers provision of the Minnesota Constitution by 
unconstitutionally coercing the legislature; the parties' dispute about coercion essentially asked the court 
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to assess, weigh, and judge the motives of coequal branches of government engaged in a quintessentially 
political process, and, because the legislature had access to appropriated funds that were sufficient to pay 
the legislature's estimated expenses and allow it to continue as an independent, functioning branch of state 
government, it would be able to exercise its constitutional powers under the Minnesota Constitution when 
it reconvened. Ninetieth Minnesota State Senate v. Dayton, 903 N.W.2d 609 (Minn. 2017). 
9 Lamprecht v. F.C.C., 958 F.2d 382 (D.C. Cir. 1992). 

Courts exercise great restraint when considering the constitutionality of statutes, particularly in the context 
of separation-of-powers issues. Reynolds v. State, 888 N.W.2d 125 (Minn. 2016). 





10 Payton v. New York, 445 U.S. 573, 100 S. Ct. 1371, 63 L. Ed. 2d 639 (1980). 

11 Union Interchange, Inc. v. Allen, 140 Mont. 227, 370 P.2d 492 (1962). 
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The established principles regarding the duties of care and caution which the judiciary has imposed upon itself in exercising 
the judicial power to rule on the constitutionality of legislation have given rise to questions whether legislation is properly to 
be struck down on constitutional grounds by nisi prius and other courts of less than the highest rank. Although there seems 


to be no doubt that such inferior tribunals do not lack power to rule on constitutionality-of-legislation issues, | courts of first 
instance should not declare an act of the legislature unconstitutional except in rare cases involving life and liberty and where the 


invalidity of the act is apparent on its face.” In fact, a court of first instance ordinarily will assume a statute to be constitutional 
until otherwise determined by the higher courts (especially where the statute in question is one under which the court of last 


resort of the state has acted). However, the question is an unsettled one, and there are holdings—which appear to be better 
reasoned—to the effect that the duty to determine a statute's constitutionality rests as much upon courts of the first instance 


as upon appellate courts.* 


Some federal district courts have refrained from invalidating Acts of Congress, suggesting that this is more properly a function 


of the appellate courts.> Furthermore, the United States Supreme Court has suggested that a federal district court should not 
pronounce upon the relative constitutional authority of Congress and the executive branch unless it finds it imperative to do 


so.° At times, there is even reluctance on the part of federal courts of appeals to declare Acts of Congress unconstitutional.’ 
Where a federal district court has decided a constitutional claim based on a developed factual record, a federal court of appeals 
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exercises plenary review of the district court's legal conclusion, but defers to the lower court's factual findings supporting that 


conclusion unless they are clearly erroneous.® 
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Lent v. Tillson, 140 U.S. 316, 11 S. Ct. 825, 35 L. Ed. 419 (1891). 

A decision whether to give life through comity to a statute otherwise unconstitutional because it violates 
the separation-of-powers doctrine is one of institutional policy reserved for the Supreme Court level; 
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includes the constitutional separation-of-powers doctrine, and to correct an error accordingly, even if to do 
so means declaring a legislative enactment unconstitutional. O'Bryan v. Hedgespeth, 892 S.W.2d 571 (Ky. 
1995). 

As to exercise of judicial restraint in declaring legislation unconstitutional, see § 114. 

People v. Brian L., 17 Misc. 3d 724, 842 N.Y.S.2d 874 (N.Y. City Ct. 2007). 

People v. Weston's Shoppers City, Inc., 68 Misc. 2d 217, 326 N.Y.S.2d 685 (County Ct. 1971), order aff'd, 
30 N.Y.2d 572, 330 N.Y.S.2d 790, 281 N.E.2d 840 (1972). 

Just v. Marinette County, 56 Wis. 2d 7, 201 N.W.2d 761 (1972). 

An attack upon the constitutionality of a statute must first be presented in a trial court. Williams v. State, 
Dept. of Health and Hospitals, 671 So. 2d 899 (La. 1996). 
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American Foreign Service Ass'n v. Garfinkel, 490 U.S. 153, 109 S. Ct. 1693, 104 L. Ed. 2d 139 (1989). 
Kerr v. C.I.R., 326 F.2d 225 (9th Cir. 1964). 

U.S. v. Voigt, 89 F.3d 1050 (3d Cir. 1996) (rejected on other grounds by, U.S. v. One Parcel of Real Property 
with Bldgs., Appurtenances and Known as 170 Westfield Drive, Located in the Town of East Greenwich, 
Rhode Island, 34 F. Supp. 2d 107 (D.R.I. 1999)). 
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While most courts will not refuse to pass on the constitutionality of statutes in any proceeding in which such a determination 
is necessarily involved,! they will not make a ruling on a matter of constitutional law where there is a lack of this necessary 
involvement? or where some other basis for a decision is available. A long-standing principle of judicial restraint requires 


that courts avoid reaching constitutional questions in advance of the necessity of deciding them.“ However, the principle of 
judicial restraint does not call for courts to avoid ruling on a case if an answer can only be found by resorting to constitutional 


analysis.” Thus, needless consideration of attacks on the validity of statutes and unnecessary decisions striking them down 


should be avoided.° This reluctance to decide constitutional issues except when absolutely necessary is sometimes referred to 
as the "doctrine of strict necessity," and flows from the unique place and character of judicial review of governmental actions 


for constitutionality under our American governmental structure.’ 


The invariable practice of the courts is not to consider the constitutionality of legislation unless it is imperatively required,® 
essential to the disposition of the case,” and unavoidable. 1? Thus, a court will inquire into the constitutionality of a statute only 
when and to the extent that a case before it requires entry upon that duty,!! and only to the extent that it is essential to the 


protection of the rights of the parties concerned. 1a 
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In exercising the power to review the constitutionality of a statute, a court is compelled to act cautiously and refrain from 
invalidating more of the statute than is necessary; where appropriate, a court tries to limit the solution to the problem by severing 


any problematic portions while leaving the remainder intact.! In other words, as a general rule, where a proceeding directly 
involves only one section of an act, it is not necessary to consider, and the court should not decide, questions raised as to the 


constitutionality of other provisions of the act not directly involved in the proceeding.” However, where an unchallenged statute 
or portion thereof is not severable from an unconstitutional statute or portion thereof, the former will fail, regardless of its own 


constitutionality.* Thus, one challenging the constitutionality of a statute on the basis of an objection to a part of a statute which 
is not involved in the case must show that the invalidity of the challenged portion renders the entire act unconstitutional or 


renders inoperative such portion of the act as does injuriously affect the challenger's rights. For example, where an argued 
severance would not relieve the harm complained of, courts may refuse to allow the severance argument to prevent the court 


from considering the constitutionality of the challenged statute." 


Though it is improper to rule on the constitutionality of other statutory provisions that are not directly involved in a case, it is 
nonetheless a rule of construction that a court which has been requested to declare a statute unconstitutional should determine 


its constitutionality in the context of the whole statutory scheme of which it is a part.° 
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2 Brock v. Superior Court in and for Los Angeles County, 9 Cal. 2d 291, 71 P.2d 209, 114 A.L.R. 127 (1937); 
State ex rel. Kauer v. Defenbacher, 153 Ohio St. 268, 41 Ohio Op. 278, 91 N.E.2d 512 (1950). 

3 Day v. Holahan, 34 F.3d 1356 (8th Cir. 1994). 

4 McSween v. State Live Stock Sanitary Board of Florida, 97 Fla. 750, 122 So. 239, 65 A.L.R. 508 (1929). 
As to the partial unconstitutionality of statutes, generally, see §§ 198 to 211. 
Bacchus Imports, Ltd. v. Dias, 468 U.S. 263, 104 S. Ct. 3049, 82 L. Ed. 2d 200 (1984). 
Muskogee Urban Renewal Authority v. Excise Bd. of Muskogee County, 1995 OK 67, 899 P.2d 624 (Okla. 
1995). 
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The constitutionality of a statute will not be considered and determined by the courts as a hypothetical question, ! because 


constitutional questions are not to be dealt with abstractly,” speculatively,” or in the manner of an academic discussion.* 


Once a statute has been violated, however, and the person violating it alleges that it is unconstitutional, the question of its 
constitutionality is no longer abstract, academic, or hypothetical, and a court then properly may proceed to reach the question 


of its validity.” 
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Courts will not anticipate a constitutional issue in advance of the necessity of deciding it,! or accept constitutional issues for 


adjudication when the controversy is "premature." For example, a deputy sheriff's due process claim, in which the deputy 
sheriff alleged that the placement of a letter of reprimand in the deputy sheriff's file denied the deputy sheriff a property interest 
in continued employment by placing the deputy sheriff at risk of subsequent deprivation, was rendered moot when the deputy 


voluntarily resigned the position. Likewise, the First Amendment claims of personal assistants who worked in the Illinois 
Disabilities Program, challenging a requirement under state law that they pay fee to any union representing them even if they did 
not support the union, were not ripe, where personal assistants in that program had not yet unionized, no certification elections 


were scheduled, and no union was trying to obtain certification through a card check program.“ 


Where a prisoner is released from prison, but the release is conditioned upon compliance with terms that significantly restrict 


the prisoner's freedom, a claim of unconstitutionality of the denial of an earlier release is not moot.> 
A political party's action challenging the constitutionality of a state's ballot-access restrictions was held not moot, as the 


complaint was one capable of repetition yet evading review, in that so long as the challenged statutory scheme remained in 
effect, the party might qualify for official party status under the "coattails" provision, but could be shut out of ballot access so 


long as it qualified without the necessary support to meet the signature requirements. 
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Clay v. Sun Ins. Office Limited, 363 U.S. 207, 80 S. Ct. 1222, 4 L. Ed. 2d 1170 (1960); U.S. v. Raines, 
362 U.S. 17, 80 S. Ct. 519, 4 L. Ed. 2d 524 (1960); Petite v. U.S., 361 U.S. 529, 80 S. Ct. 450, 4 L. Ed. 
2d 490 (1960). 

One of the cardinal rules governing federal courts is never anticipate a question of constitutional law in 
advance of any necessity of deciding it. Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 105 S. Ct. 2794, 
86 L. Ed. 2d 394 (1985). 

A challenge by a state political party and its executive committee to determine whether a statute requiring 
open primary elections infringed on their First Amendment right of association was not ripe for judicial 
review; the issue was not purely legal, as the party never implemented the existing statute, and the party 
admitted that it was unaware of any primary voters who did not intend to support the party's nominees. 
Mississippi State Democratic Party v. Barbour, 529 F.3d 538 (5th Cir. 2008). 

As to limiting the breadth of investigation and decision of constitutional issues, see § 127. 

Covington Court, Ltd. v. Village of Oak Brook, 77 F.3d 177 (7th Cir. 1996); Gutierrez-Rogue v. I.N.S., 954 
F.2d 769 (D.C. Cir. 1992); Rhodes v. State Through Dept. of Transp. and Development, 674 So. 2d 239 (La. 
1996); In re Initiative Petition No. 363, State Question No. 672, 1996 OK 122, 927 P.2d 558 (Okla. 1996); 
Snohomish County v. Anderson, 124 Wash. 2d 834, 881 P.2d 240 (1994). 

Smith v. Board of County Com'rs of County of Sublette, 891 P.2d 88 (Wyo. 1995). 

Harris v. Quinn, 573 U.S. 616, 134 S. Ct. 2618, 189 L. Ed. 2d 620 (2014). 

Jago v. Van Curen, 454 U.S. 14, 102 S. Ct. 31, 70 L. Ed. 2d 13 (1981). 

Similarly, the transfer of a state prisoner to another facility did not moot the prisoner's damages claim 
with respect to having allegedly been placed in solitary confinement without notice or hearing. Boag v. 
MacDougall, 454 U.S. 364, 102 S. Ct. 700, 70 L. Ed. 2d 551 (1982). 

Libertarian Party of Maine v. Diamond, 992 F.2d 365 (1st Cir. 1993). 
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Federal courts are without power to entertain claims otherwise within their jurisdiction if they are so attenuated and insubstantial 


as to be absolutely devoid of merit.! A claim is insubstantial only if its unsoundness so clearly results from the previous 


decisions as to foreclose the subject and leave no room for the inference that the question sought to be raised can be the 


subject of controversy.” Thus, trial courts are well advised to weigh the circumstances and appraise the substantiality of the 


reasons advanced in support of the enactment of legislation when its constitutionality is under attack.’ However, where a class 
of activities is within the reach of federal regulation, such as through the commerce clause, courts have no power to excise 


individual instances as trivial.* For instance, the fact that pleadings do not state a claim does not compel the conclusion that 


the pleadings are insubstantial and therefore subject to dismissal by a district court for lack of jurisdiction without convening a 


three-judge district court panel, in an action challenging the constitutionality of the apportionment of congressional districts.’ 





Caution: 


The substantiality doctrine as a statement of jurisdictional principles affecting the power of the federal courts to adjudicate 


constitutional claims has been questioned, and was characterized in one case as "more ancient than analytically sound." 
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Abstention is a judicially created doctrine under which a federal court will decline to exercise its jurisdiction so that a state court 


or state agency will have the opportunity to decide the matters at issue.! Where a party has a choice between state and federal 
courts and chooses the federal court, the federal court may, under one version of abstention, order a stay of the proceedings, on 
the ground that if unsettled questions of state law are first decided, the settlement of those questions might end the controversy, 
and that therefore the decision of the federal questions involved should be deferred until the state law questions are decided 


in a state court.2 


Federal courts have the power to refrain from hearing:* 


e Cases that would interfere with pending state criminal proceedings or with certain types of state civil proceedings 


e Cases in which the resolution of a federal constitutional question might be obviated if state courts were given the opportunity 
to interpret an ambiguous state law 


e Cases raising issues intimately involved with the states' sovereign prerogative, proper adjudication of which might be impaired 
by unsettled questions of state law 


e Cases whose resolution by a federal court might unnecessarily interfere with a state system for the collection of taxes 
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e Cases which are duplicative of a pending state proceeding 
Where a state statute or ordinance is challenged in a federal court as violating the Federal Constitution, but it has not yet been 
construed by the state courts, the proper procedure is for the federal court to hold the case in abeyance until the parties can secure 


from the state courts a decision upon the controlling question of state law. However, the abstention doctrine is inapplicable 
where no state court ruling on local law can settle the federal constitutional questions involved in the case,” where a state court 


has already passed on the state issues involved.° 


A facial challenge to the constitutionality of a statute or ordinance regulating speech may be permitted as an exception to the 
abstention doctrine, even though the government authority is thus deprived of the chance to obtain a construction from a state 


court which would render the statute constitutional or to establish a local practice which would show it to be constitutional.’ 
In addition, when the unconstitutionality of a particular state action under challenge is clear, a federal court need not abstain 


from addressing the constitutional issue pending state court review.® It has further been said that the abstention doctrine rarely 


should be invoked, because federal courts have a "virtually unflagging obligation" to exercise the jurisdiction given them.” 
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The United States Supreme Court has on a number of occasions refused to review constitutional issues where it concluded that 
the controversies were "political questions." However, there should be no dismissal for nonjusticiability on the ground of the 
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presence of a political question, unless a case involves (1) a textually demonstrable constitutional commitment of the issue 
to a coordinate political department, (2) a lack of judicially discoverable and manageable standards for resolving it, (3) the 
impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion, (4) the impossibility 
of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government, 
(5) an unusual need for unquestioning adherence to a political decision already made, or (6) the potentiality for embarrassment 


from multifarious pronouncements by various departments on one question. ! 


Nonjusticiable "political questions" include— 


— whether a particular form of government violates the guarantee of a republican form of government.” 
— whether amendments to the Federal Constitution have been properly ratified.” 

— whether a period of hostilities exist in which the United States is involved.“ 

— whether a particular group of Indians should be recognized as a tribe.” 


— whether the United States Senate's rules for trying impeachment cases are appropriate and constitutional.° 
In determining if a question is a political question, the appropriateness under our system of government of attributing finality 
to the action of the political department and also the lack of satisfactory criteria for judicial determination are dominant 


considerations. ’ Also, there will be a "political question" where "the need for finality in the political determination" is 


"dominant." 


Observation: 


Since 1962, it is unlikely that suits against the states by either the United States or private parties raising constitutional issues are 
to be avoided as "political questions," for in that year the Supreme Court explained that the "political question" of abstention was a 
response to the doctrine of separation of powers applicable in the case of coordinate branches of the federal government. The court 
stated that it is the relationship between the judiciary and the coordinate branches of the federal government, and not the federal 
judiciary's relationship to the states, which gives rise to the "political question" of abstention, adding that the nonjusticiability of 
a political question is primarily a function of the separation of powers. Whether a state legislature has been malapportioned is 
thus a justiciable question rather than a political question, the Supreme Court has held, observing that the mere fact that the suit 


seeks protection of a political right does not mean it presents a political question.” In another case, the Court has said that no 


political question is presented by the claim that congressional districts are malapportioned in a state.!° In addition, the political 
11 


gerrymandering of congressional districts is not a political question, and the courts may therefore hear such cases. 





A district court had subject matter jurisdiction in a former employee's lawsuit alleging wrongful termination in violation of public 
policy under state law, on the basis that the former employer terminated the former employee for refusing to engage in actions 
that the former employee believed would violate the law and clearly mandated public policy; the former employee's petition 
did not raise nonjusticiable political questions because it did not challenge the merits or the circumstances of the governmental 
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decision to suspend the former employee's security clearance and access. n Similarly, a civil rights action brought by a state 


senator and several voters in the senator's district, challenging the state senate's resolution expelling the senator, as violative of 


the First and Fourteenth Amendments, did not present a nonjusticiable political question, as would divest the district court of 


jurisdiction; the issues involved the relationship between the federal and a state government, not coordinate, coequal branches. 13 
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Controversies involving presidential and congressional handling of foreign affairs have often been deemed "political questions" 
not proper for judicial review. Thus, the Supreme Court will not decide whether a representative of a foreign government with 
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whom the United States deals in making a treaty is the proper representative of the foreign government. ! It also will not review 
an executive decision on whether an individual is the proper representative of a foreign nation.” The determination whether a 
new nation should be recognized is not proper for judicial review.” Whether a state of war exists between two foreign countries 
is for the Executive to decide, not the courts.* Additionally, the Supreme Court will not resolve the question whether a treaty 
had been broken.’ The Supreme Court has refused to review the President's discretion not to award a license for foreign air 


flights by American firms.° 


Observation: 
Notwithstanding the foregoing older cases, the Supreme Court has more recently remarked that it is error to suppose that every case 


or controversy which touches foreign relations lies beyond judicial cognizance.’ In addition, the Supreme Court has jurisdiction 
to hear a suit seeking mandamus to require the Secretary of Commerce to certify that a particular foreign nation has exceeded 


international whaling quotas, despite the fact that the decision involves a political question.® Also, prudential considerations did 


not dictate that taxpayers, who had a basis for constitutional standing, should be denied standing to bring a suit challenging, as 
a violation of the establishment clause, the appropriation and expenditure of public funds for the construction, maintenance, and 


operation of religious schools abroad pursuant to the American Schools and Hospitals Abroad (ASHA) program, even though the 


plaintiffs' claims implicated "the sensitive area of foreign affairs."” 
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The act of state doctrine precludes American courts from inquiring into the validity of the public acts which a recognized foreign 
power committed within its own territory. ! The doctrine has frequently been invoked by federal courts as a ground for refusal 


to hear or decide cases involving foreign nations.” The act of state doctrine does not establish any exception to the obligation 
of United States courts to decide cases and controversies even if they may embarrass foreign governments, but merely requires 


that, in the process of deciding, the acts of foreign sovereigns taken within their own jurisdictions be deemed valid. It applies 
only to cases that would otherwise require courts to judge the validity of a foreign state's governmental acts in regard to matters 


within that country's borders.* It does not apply to cases involving the nongovernmental or private acts of an individual who 


happens to be a foreign government official.” 
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It is settled as a general principle that courts will not pass on the constitutionality of an Act of Congress or a state legislature if 
the merits of the case in hand may be fairly determined otherwise on nonconstitutional grounds. ! In other words, if a sufficient 
nonconstitutional ground for a decision is available, the court must begin and end there.” This rule is followed even where such 


other grounds for decision have not been properly raised before the court by the parties, but have been raised by the court itself.” 


If the case may be decided on either one of two grounds and one of these does not involve the constitutionality of a statute 


or governmental action, the court must and will decide it on that ground.“ Thus, where a party raises both statutory and 
constitutional arguments in support of a judgment, ordinarily courts will first address the statutory argument in order, if possible, 


to avoid an unnecessary resolution of the constitutional issue." This rule is applicable even if the constitutional claim can be 
resolved summarily whereas the nonconstitutional claim cannot be.° Disposition of a constitutional question must be reserved 


to the last.’ 


When the validity of an Act of Congress is drawn in question and a serious doubt of constitutionality is raised, the Supreme 


Court will first ascertain whether a construction of the statute is fairly possible by which the question may be avoided.® However, 
the canon of construction that federal statutes are to be construed so as to avoid serious doubts of their constitutionality does 


not give a court the prerogative to ignore the legislative will in order to avoid constitutional adjudication.” Furthermore, the fact 
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that federal courts should not decide constitutional issues unnecessarily does not permit a court to press statutory construction 


to the point of disingenuous evasion to avoid a constitutional question. 


10 
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Within the federal system itself, the rule has been established that federal courts should avoid adjudication of federal 
constitutional claims when alternative state grounds are available, and that where state constitutional provisions offer more 
expansive protection than the Federal Constitution, then federal courts must address the state constitutional claims first in order 


to avoid any unnecessary consideration of federal constitutional claims.! State courts follow the same rule, considering state 


constitutional claims and issues before considering federal constitutional claims,” reaching the latter only if necessary.” Thus, 
a state supreme court normally addresses constitutional questions first under the state constitution and relies on federal law 


only to aid in its analysis.“ 


The Supreme Court also avoids constitutional decisions by vacating the decision below and remanding the case to the state 


court for further reflection and reconsideration.’ Similarly, cases from federal district courts have been vacated by the Supreme 
Court and remanded, with instructions to hold the case until there is a definitive state ruling; the Court has expressed the view 
that it is federal policy not to pass on constitutional questions in situations where an authoritative interpretation of state law 


may avoid the constitutional issues. 





Observation: 
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Since the federal "case or controversy" jurisdictional requirement, found in Article III of the Federal Constitution, does not apply to 
state courts, some states have laws requiring state courts to answer "certified questions" concerning the constitutionality of certain 
state statutes. certified questions concerning the constitutionality of statutes almost inevitably conflict with the long-standing policy 


of judicial restraint in constitutional matters, since certified questions require the courts to make constitutional determinations, even 


though such cases could be resolved on other nonconstitutional grounds.’ 
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On a number of occasions, the Supreme Court of the United States has said that it will rigidly adhere to the policy never to 


formulate a rule of constitutional law broader than is required by the precise facts to which it is to be applied.! Stated differently, 
in deciding constitutional issues, the Supreme Court has traditionally said that it will express its statement of constitutional 


principle controlling the decision in the narrowest language possible.” When deciding constitutional questions, federal courts 
must choose the narrowest constitutional path to decision.” This requires avoidance of "any constitutional question except with 


reference to the particular facts to which it is to be applied." 


Courts should not go beyond the issues raised in order to decide momentous constitutional questions not contained within the 
framework of the pleadings or the evidence in the case.” Similarly, they will view statutes whose constitutionality is in issue 


as being of a restricted scope, if decision of the constitutional question can thereby be avoided.° Additionally, the courts will 
decline as a rule to decide whether a particular provision of a statute is unconstitutional where they are of the opinion that if 
such provision should in fact be invalid, it may be severed from the remaining provisions of a statute, the validity of which 


alone is necessarily before the court.’ 


A decision sustaining the constitutionality of a statute is not decisive of its validity against subsequent attacks upon different 
grounds and does not preclude the court from subsequently declaring the statute unconstitutional where it is assailed upon 


other constitutional grounds.® On the other hand, the rationale of rules of practice limiting the United States Supreme 
Court's determination of constitutionality of statutes may disappear where (1) a particular statute has already been declared 
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unconstitutional in the vast majority of its intended applications and it can fairly be said that it was not intended to stand as valid, 
on the basis of fortuitous circumstances, in a mere fraction of the cases it was originally designed to cover; or (2) a state statute 


comes to the Supreme Court conclusively pronounced by a state court as having an otherwise valid provision of application 
inextricably tied up with an invalid one; or (3) the Supreme Court can justifiably think itself able confidently to discern that 


Congress would not have desired its legislation to stand at all unless it could validly stand in its every application.” 
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